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UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF MISSOURI 

CENTRAL DIVISION 

Michael Barrett, III, et al., )  

 )  

    Plaintiffs, )  

 )  

 v. ) Case No. 2:11-cv-04242-NKL 

 )  

Donald M. Claycomb, et al., )  

 )  

    Defendants. )  

 
SUGGESTIONS IN SUPPORT OF MOTION FOR ATTORNEYS’ FEES AND COSTS  

 

 Plaintiffs are the prevailing party in this action and have moved for an award of attorneys’ 

fees pursuant to 42 U.S.C. § 1988.  Because this is a certified class-action, the procedures of 

Federal Rule of Civil Procedure 23(h) apply. 

I. Availability of Attorneys’ Fees 

The same federal law that prohibits deprivation of constitutional rights by state actors 

provides for an award of attorneys’ fees to prevailing plaintiffs.  See 42 U.S.C. § 1988. The 

Eighth Circuit has articulated the important public policy underlying the fee-shifting provisions 

implicated by successful § 1983 litigation: 

Congress intended that “[i]n computing the fee, counsel for prevailing 
parties should be paid, as is traditional for attorneys compensated by a fee-
paying client, ‘for all time reasonably expended on a matter.’ ” S.Rep. No. 
1011, 94th Cong., 2d Sess. 5 (1976), reprinted in 1976 U.S.C.C.A.N. 5908, 
5913. The primary purpose of this formulation is to promote diffuse private 
enforcement of civil rights law by allowing the citizenry to monitor rights 
violations at their source, while imposing the costs of rights violations on 
the violators. See Id. A plaintiff bringing a civil rights action “does so not 
for himself alone but also as a ‘private attorney general,’ vindicating a 
policy that Congress considered of the highest priority. If successful 
plaintiffs were routinely forced to bear their own attorneys’ fees, few 
aggrieved parties would be in a position to advance the public interest....” 
Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 402, 88 S.Ct. 964, 
966, 19 L.Ed.2d 1263 (1968). 
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In order for such a policy to be effective, Congress felt it appropriate to shift 
the true full cost of enforcement to the guilty parties to eliminate any 
obstacle to enforcement. “It is intended that the amount of fees awarded 
under [§ 1988] be governed by the same standards which prevail in other 
types of equally complex Federal litigation, such as antitrust cases....” 
S.Rep. No. 1011, 94th Cong., 2d Sess. 5 (1976), reprinted in 1976 
U.S.C.C.A.N. 5908, 5913. 

 
Casey v. City of Cabool, 12 F.3d 799, 805 (8th Cir. 1993) (alterations in original). 

 The availability of attorneys’ fees to successful litigants in civil rights cases serves two 

significant purposes.  First, the availability of fees ensures effective access to the judicial process 

for litigants with meritorious claims. Hensley v. Eckerhart, 461 U.S. 424, 429 (1983); Casey, 12 

F.3d at 805.  Second, civil rights litigation serves an important public purpose by protecting and 

clarifying important constitutional rights.  Milton v. Des Moines, Iowa, 47 F.3d 944 (8th Cir. 

1995), cert. denied, 516 U.S. 824 (1995).   

 Not just the named plaintiffs, nor only the members of the certified class, but the entire 

community benefits from Plaintiffs’ success in this case. See Bibbs v. Block, 778 F.2d 1318, 1324 

(8th Cir. 1985)(en banc). “Unlike most private tort litigants, a civil rights plaintiff seeks to 

vindicate important civil and constitutional rights that cannot be valued solely in monetary 

terms.” City of Riverside v. Rivera, 477 U.S. 561, 574 (1986).   

II. Lodestar Amount 

The general principles governing the award of attorneys’ fees are well-settled.  First, the 

number of hours reasonably expended are multiplied by the attorneys’ reasonable hourly rates to 

determine the product or “lodestar” figure. Hensley, 461 U.S. at 433. The “resulting product is 

presumed to be the minimum reasonable fee to which counsel is entitled.” Pennsylvania v. 

Delaware Valley Citizens Council for Clean Air, 478 U.S. 546, 564 (1986) (emphasis in 

original); see also Blum v. Stenson, 465 U.S. 886, 897 (1984); Hendrickson v. Branstad, 934 F.2d 
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158, 162 (8th Cir. 1991) (noting “the lodestar award … is presumptively a reasonable fee, and 

most factors relevant to determining the amount of the fee are subsumed within the lodestar”). 

The Supreme Court stated, “We ... take as our starting point the self-evident proposition that the 

‘reasonable attorney’s fee’ provided by [42 U.S.C. § 1988] should compensate” for “the work 

product of an attorney.” Missouri v. Jenkins, 491 U.S. 274, 285 (1989). 

i. Hourly Rates 

In setting reasonable attorneys’ fees, the touchstone is whether the rate is in line with 

those prevailing in the community for comparable services by lawyers of reasonably comparable 

skill, experience, and reputation. See Moore v. City of Des Moines, 766 F.2d 343, 346 (8th Cir. 

1988).  “Community” should be given an expansive reading, and the entire state is, in a case like 

this one, the relevant market. See McDonald v. Armontrout, 860 F.2d 1456, 1459 (8th Cir.1988). 

Prevailing market rates are the proper basis for a fee award regardless of whether the 

prevailing party is represented by private or non-profit counsel. Blum v. Stenson, 465 U.S. 886, 

895 (1984).  The “prevailing market rate method used in awarding fees … shall apply as well to 

those attorneys who practice privately and for profit but at reduced rates reflecting non-economic 

goals. Save Our Cumberland Mountains, Inc. v. Hodel, 857 F.2d 1516, 1524 (D.C.Cir. 1988) (en 

banc).   

The background and experience of Plaintiffs’ attorneys are set forth in the Affidavits of 

Anthony E. Rothert (Exhibit 1), Jason D. Williamson (Exhibit 2), and Grant R. Doty (Exhibit 3).  

They are skilled and experienced at litigating issues of constitutional law.  Plaintiffs’ attorneys 

seek an award of fees at the following rates: 

Attorney     Rate   

Anthony E. Rothert    $325.00 
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Jason D. Williamson    $300.00 

Grant R. Doty     $250.00. 

These rates are reasonable, especially given that this case involved a specialized and 

complex area of the law.  See Republican Party of Minnesota v. White, 456 F.3d 912 (8th Cir. 

2006) (approving hourly rate of $425 in a § 1983 case charging a violation of the First 

Amendment); Wickersham v. City of Columbia, 05-4061-CV-C-NKL, 2007 WL 1813194, *1 

(W.D. Mo. June 21, 2007) (awarding $400.00 per hour for partner and $250.00 per hour for 

associate in First Amendment case tried in 2005).  

This case required Plaintiffs to have counsel knowledgeable in the relevant area of the 

law who are willing and able to expend significant amounts of time and resources without any 

promise of compensation other than what this Court might award in the distant future. A recent 

survey of billing rates in the Missouri, which is attached to Mr. Rothert’s affidavit, demonstrates 

that the rates sought are quite reasonable. “The average 2012 Missouri attorneys’ billing rate is 

$339/hour.” Comas v. Schaefer, 10-4085-CV-C-MJW, 2012 WL 5354589, *3 (W.D. Mo. Oct. 29, 

2012). In 2013, the average attorney hourly rate for a Missouri attorney was $308.00. CITE at p. 

3. The same survey showed that the average hourly rate for the eighteen New York attorneys who 

reported was $612.50. Id. pp. 14, 16. Since Mr. Williamson has discounted his rate to match 

Missouri rates, rather than a New York rate that would otherwise apply to his practice, his hourly 

rate is less than the average reported for a New York paralegal. The reasonableness of the 

requested rates is further demonstrated by the affidavit of Richard B. Scherrer, who testifies that 

the requested rates are “low” and “more than justified, reasonable and fair and are well within 

the rates customarily charged by lawyers with the same or similar experience and expertise in the 

various districts of the federal district courts of Missouri for the same or similar type of 
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litigation.” Ex. 4. Thus, the fees requested are reasonable for the market. 

The term “attorney’s fees” in 42 U.S.C. § 1988 “embrace[s] the fees of paralegals as well 

as attorneys. Richlin Sec. Serv. Co. v. Chertoff, 553 U.S. 571, 580, 128 S. Ct. 2007, 2014, 170 L. 

Ed. 2d 960 (2008) (citing Missouri v. Jenkins, 491 U.S. 274, 109 S.Ct. 2463, 105 L.Ed.2d 229 

(1989)). In Missouri, hourly rates of $75.00 and $90.00 have been found reasonable. See, e.g.,  

Holland v. City of Gerald, Mo., 4:08CV707 HEA, 2013 WL 1688300 (E.D. Mo. Apr. 18, 2013). 

Here Plaintiffs seek an hourly rate of $30.00 for the paralegal who assisted in preparing for the 

trial in this case. 

ii. Computation of the Lodestar 

The lodestar is the product of the attorneys’ hourly rates times the number of 

compensable hours expended on the matter.  Hensley, 461 U.S. at 433.  A reasonable fee can be 

set in this case consistent with established case law and local rates and practices by multiplying 

the number of compensable hours1 by the hourly rates of Plaintiffs’ attorneys as follows: 

         
Attorney   Hours  x  Rate =  Total   
Anthony E. Rothert  289.1   $325       $  93,957.50 

Jason D. Williamson  322.3   $300  $  96,690.00 

Grant R. Doty   112.3   $250       $  28,075.00. 

In addition, Paralegal Michael Hill performed 5.9 hours of work, at a rate of $30.00. Ex. 5. Hill’s 

work would otherwise have been completed by an attorney. Paralegal time is sought for the trial-

preparation stage of proceedings only. Thus, a total of $177.00 should be awarded for paralegal 

fees. 

                                                      
1  The number of compensable hours for each attorney is included with his affidavit, 

which incorporates an itemization of the hours.   

Case 2:11-cv-04242-NKL   Document 242   Filed 10/04/13   Page 5 of 8



 6

 The number of hours is reasonable. As explained in their affidavits and shown on their 

itemized time records, Plaintiffs’ attorneys have exercised billing judgment to reduce the hours 

and eliminate billing that was duplicative. In addition, Plaintiffs have not submitted law clerk 

time for reimbursement. See Jenkins, 491 U.S. at 285 (holding award of fees for paralegal and 

law clerk time at market rates permissible).The hours here include proceedings on multiple 

motions for temporary restraining orders and preliminary injunctions, discovery, a trial on the 

merits, negotiations, efforts to enforce the judgment, and the preparation of the application for 

fees.    

III. Expenses 

Plaintiffs are entitled to recover the expenses incurred in the prosecution of this case.  

Recoverable expenses include costs and out-of-pocket expenses of Plaintiffs’ attorneys. Neufeld 

v. Searle Laboratories, 884 F.2d 335, 342 (8th Cir. 1989); see also Pinkham v. Camex, Inc., 84 

F.3d 292, 294-95 (8th Cir. 1996) (holding that a reasonable attorneys’ fee must include 

“reasonable out-of-pocket expenses of the kind normally charged to clients by attorneys.”). In 

addition to the taxable costs included in the Bill of Costs (Doc. # 37), Plaintiffs seek 

reimbursement for the costs of serving the Complaint and Summons ($124.88) and the witness 

subpoenas ($65.00). Ex. 1 at ¶ 6. Delivery costs to the courthouse and to defense counsel totaled 

$45.42. Id. The costs of hotels for Missouri counsel at various proceedings and for a paralegal 

and expert witness at trail total $824.09. Id. The sum cost of travel for Mr. Williamson is 

$2,973.68. Ex. 2 at ¶ 7. Plaintiffs do not seek reimbursement for many out-of-pocket expenses, 

including travel for in-state counsel, meals, routine printing and copying (other than exhibits for 

trial), conference calls, and Plaintiffs’ expert witness. 
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IV. Class-Action Procedures 

Because this is a certified class-action, the procedures of Federal Rule of Civil Procedure 

23(h) apply. “In a certified class action, the court may award reasonable attorney’s fees and 

nontaxable costs that are authorized by law or by the parties’ agreement.” Fed. R. Civ. P. 23(e).  

Plaintiffs’ motion is made under Rule 54(d)(2); however, Rule 23 requires that notice of the 

motion be “directed to class members in a reasonable manner,” a class member may object, a 

hearing may be held, the Court must make findings of fact and conclusions of law, and the Court 

may make appropriate referrals for issues related to the amount of the award. Id. 

To address the requirement of Rule 23(e), Plaintiffs have filed a motion to approve and 

direct notice of the motion. 

V. Conclusion 

 For the foregoing reasons, Plaintiffs respectfully requests that this Court award attorneys’ 

fees of $218,899.50 and out-of-pocket expenses of $4,033.07. 

 Respectfully submitted, 
 
/s/ Anthony E. Rothert 
ANTHONY E. ROTHERT, #44827  
GRANT R. DOTY, #60788  
American Civil Liberties Union of Eastern Missouri  
454 Whittier Street  
St. Louis, Missouri 63108  
PHONE: (314) 652-3114  
 
JASON D. WILLIAMSON 
American Civil Liberties Union Foundation 
125 Broad Street, 18th Floor 
New York, NY 10004 
PHONE: (212) 549-2500 
FAX: (212) 549-2654 
 
ATTORNEYS FOR PLAINTIFFS 
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Certificate of Service 

 

 I certify that a copy of the forgoing was filed electronically with the Clerk and delivered 

by operation of the CM/ECF system to the counsel of record on October 4, 2013. 

       /s/ Anthony E. Rothert 
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