
IN THE CIRCUIT COURT OF COLE COUNTY 
STATE OF MISSOURI  

 
Dr. Anna Fitz-James,   ) 
      ) 
   Petitioner,  )  
      ) Case No. 
v.      )  
      ) Division: 
Andrew Bailey, in his official   ) 
 capacity as Attorney General ) 
 for the State of Missouri, 207 ) 
 West High Street, Jefferson ) 
 City, Missouri;   ) 
      ) 
John R. Ashcroft, in his official ) 
 capacity Secretary of State )’  
 for the State of Missouri, ) 
 600 West Main Street,  ) 
 Jefferson City, Missouri; and ) 
      ) 
Scott Fitzpatrick, in his official ) 
 capacity as Auditor for the ) 
 State of Missouri, 301 West ) 
 High Street, Room 880  ) 
 Jefferson City, Missouri, ) 
      ) 
   Respondent. ) 
 

Verified Petition for Writ of Mandamus and Declaratory Judgment 

1. For more than a century, the People of Missouri have reserved to 

themselves the right to amend the constitution independently of the 

legislature by initiative. See Marsh v. Barlett, 343 S.W.2d 737, 742. The 

right to initiative is now enshrined as Article III, Sections 49 and 50. 



2. “The courts of this state must zealously guard the power of the 

initiative petition process that the people expressly reserved to 

themselves.” Boeving v. Kander, 496 S.W.3d 498, 506 (Mo. banc 2016).  

3. The legislature enacted procedures that must be satisfied before 

the People may exercise their share of the legislative power. These 

procedures include directing the Secretary of State, the Auditor, and 

the Attorney General (“the executive officers”) to undertake 

responsibility for crafting a ballot title, which includes a summary 

statement, fiscal note, and fiscal note summary for a proposed initiative 

before petition signatures may be gathered. See RSMo. § 116.010, et 

seq.  

4. Officers have faithfully carried out their duties so that 

interference with the right to initiative is minimal. But see ACLU of 

Missouri v. Ashcroft, 577 S.W.3d 881 (Mo. App. W.D.  2019) (right to 

referendum). 

5. Until now. 

6. The Secretary of State has failed to certify a ballot title for eleven 

initiatives that would establish an explicit right to reproductive 

freedom in our state constitution. 

7. As interpreted by the Secretary of State, the statutes permit any 

one of the executive officers to prevent certification of a ballot title by 



simply not carrying out his statutory responsibility. With no ballot title, 

citizens can neither begin to collect signatures nor challenge an 

insufficient or unfair title. With no signatures, an initiative cannot 

appear on the ballot. In other words, the statutory scheme enables each 

of the executive officers to prevent a vote on any initiative by doing 

nothing—passively neglecting his duties permits him to destroy the 

direct democracy reserved by the People. 

8. Properly interpreted, the statutory scheme imposes ministerial 

duties on the executive officers for which they lack discretion and that 

will result in a certified ballot title that any citizen can challenge in 

court. 

9. On the other hand, if the statutory scheme truly permits the 

executive officers, alone or in concert, to interfere with the ability of 

any citizen to exercise the right of initiative, then it is unconstitutional 

on its face and as applied here.   

Jurisdiction and Venue 

10. This Court maintains original subject-matter jurisdiction over 

this action under Missouri Supreme Court Rule 87.01 and RSMo. 

§ 527.010.  

11. Venue is proper in this Court because the Secretary of State, 

Auditor, and Attorney General each maintain an office in Cole County.  



Parties 

12.  Petitioner, Dr. Anna Fitz-James, is a Missouri citizen. 

13. Respondent Andrew Bailey serves as the appointed Attorney 

General for the State of Missouri. He is sued in his official capacity. 

14. Respondent John Ashcroft is the elected Secretary of State for the 

State of Missouri. He is sued in his official capacity. 

15. Respondent Scott Fitzpatrick is the elected Auditor for the State 

of Missouri. He is sued in his official capacity. 

Additional Factual Allegations    

16. On March 8, 2023, Dr. Fitz-James submitted to Respondent 

Ashcroft, pursuant to RSMo. § 116.040, § 116.050, and § 116.332.1, 

eleven initiative petitions, each of which would amend the Missouri 

Constitution to establish the right to reproductive freedom. 

17. Respondent Ashcroft assigned the initiatives numbers 2024-077, 

2024-078, 2024-079, 2024-80, 2024-81, 2024-82, 2024-83, 2024-84, 

2024-85, 2024-86, and 2024-87.  

18. Respondent Ashcroft was required to forward a copy of each 

initiative to Respondents Bailey and Fitzpatrick. He did so. 

19. Respondent Ashcroft must within two days from submission post 

the text of each initiative conspicuously on his website. 

RSMo. § 116.332.2. He did so. 



20. Respondent Bailey is allowed ten days to review each initiative 

and forward approval as to form or comments to Respondent Ashcroft. 

RSMo. § 116.332.3. He did so.   

21. Respondent Ashcroft had until within fifteen days from 

submission to approve or reject each initiative as to form. 

RSMo. 116.332.4. He did so, approving each initiative as to form.   

22. Respondent Fitzpatrick had until twenty days after he received 

the initiatives from Respondent Ashcroft to forward to Respondent 

Bailey the fiscal note and a fifty-word fiscal note summary for each 

initiative. RSMo. § 116.175.2. In doing so, he must state the “fiscal 

impact estimating the cost of the proposal in a manner consistent with 

the standards of the governmental accounting standards board and 

section 23.140.” RSMo. § 116.175.1. He did so, providing an identical 

fiscal note and fiscal note summary for each of the initiatives. A copy of 

the fiscal note summary for Initiative No. 2024-077 is attached hereto 

as Exhibit A. 

23. The fiscal note summary for each initiative contained all content 

required and was in the form described by law. 

24. Respondent Bailey then has ten days “to send notice of [] 

approval of the legal content and form of the fiscal note summary to the 

state auditor.” RSMo. § 116.175.4. He did not. 



25. Should Respondent Bailey decided to reject the fiscal note 

summary for each initiative based on its legal content and form of the 

fiscal note summary, he may return the fiscal note and fiscal note 

summary to the auditor. RSMo. § 116.175.5. There is no statutory 

deadline for rejecting the legal content and form of an initiative.  

26. As to each initiative Respondent Bailey on April 10, 2023, 

sending identical letters as to the Auditor stating his disagreement 

with the Auditor’s estimate of the fiscal impact of the cost of the 

initiatives; however, recognizing doing so is outside of his statutory and 

constitutional authority, he characterized his rejection as one of the 

legal content and form of the fiscal note. A copy of Attorney General’s 

letter for Initiative No. 2024-077 is attached hereto as Exhibit B. 

27. Once Respondent Bailey rejected the fiscal note summary—

purportedly  as to legal content and form, there was no statutory for 

any further action by any of the executive officers.   

28. There is no statutory provision for the fiscal note summary to be 

resubmitted to or approved by anyone after remand from the Attorney 

General and the Auditor’s consideration of the Attorney General’s 

comments. 

29. Nonetheless, Respondent Fitzpatrick conducted further 

consultations with government entities, determined there is no basis 



for altering the fiscal note summary, and, on April 21, 2023, 

resubmitted the fiscal note summary to the Respondent Bailey along 

with an explanation for why it was not revised. The correspondence for 

each of the initiatives was identical. A copy of the letter from the 

Auditor regarding Bailey’s comments related to Initiative No. 2024-077 

is attached hereto as Exhibit C. A copy of the fiscal note summary for 

Initiative No. 2024-077 is attached hereto as Exhibit D. 

30. From April 21 to May 1 (the date by which a ballot title was due 

to be certified), Respondent Bailey did nothing.  

31. On May 1, 2023, without further analysis or explanation, 

Respondent Bailey again rejected the fiscal note summary in identical 

letters as to each initiative. A copy of each Bailey’s May 1 

correspondence as to Initiative No. 2024-77 is attached hereto as 

Exhibit E.    

32. During this process, the Secretary of State submitted proposed 

summary statement language for each initiative to the Attorney 

General. RSMo. § 116.334. He did so. 

33. The Attorney General is supposed to review the summary 

statement for each initiative as to legal content and form. RSMo. 

§ 116.334. He did.  



34. Because the summary statement for each initiative is insufficient 

and unfair, Petitioner will be required to ask the court for different 

summary statements before she may begin collecting signatures on 

petitions to which the ultimate official ballot title is affixed. 

35. Upon receipt of the official summary statement, the approved 

fiscal note summary, and the fiscal note, the Secretary of State has 

three days to certify the official ballot title for each initiative. 

RSMo. §116.180. 

36. Respondent Ashcroft contends he cannot certify the ballot title for 

any of the initiatives because he has not received a fiscal note summary 

that has been approved by Respondent Bailey. 

37. Respondent Bailey continues to withhold his approval of the 

fiscal note summary. 

38. Upon information and belief, Respondent Bailey does not intend 

to approve the fiscal note summary and Respondent Ashcroft does not 

intend to certify a ballot title for any of the initiatives absent a fiscal 

note summary approved by Respondent Bailey.  

39. In ordinary course, assuming each executive official used the 

maximum time proscribed by statute to complete his tasks, the ballot 

title for each of the initiatives would have been certified on or before 

May 1, 2023. 



40. No citizen can challenge the official ballot title before it has been 

certified by the Secretary of State. RSMo. § 116.190. 

41. Signatures may not be counted if the official ballot title is not 

affixed to the page containing the signature. RSMo. § 116.180. 

42. Respondent Bailey, like any Missouri citizen, may challenge the 

sufficiency of the fiscal note summary after the ballot title is certified. 

43. Absent intervention by the court, a ballot title will never be 

certified for any of the initiatives and the People’s right to initiative 

will be thwarted by hubris. 

44. Even if a ballot title is eventually certified, each day certification 

of the ballot title is delayed, the ability to collect signatures is delayed, 

increasing the resources required to obtain enough signatures to 

qualify for the ballot. 

45. Petitioner has no alternative method to vindicate the 

fundamental constitutional right to amend the constitution by 

initiative.  

COUNT I 
Mandamus or Declaratory Judgment 

Against Respondent Bailey 
 

46. By reference, Petition incorporates here all previous allegations 

and exhibits.     



47. Respondent Bailey has a ministerial, non-discretionary duty 

pursuant to RSMo. § 116.175.4 to approve a fiscal note summary that is 

in the correct form and contains the information required by law. 

48. The legal content of the fiscal note summary is prescribed by 

statute:   

The . . . fiscal note summary shall state the measure’s 

estimated cost or savings, if any, to state or local 

governmental entities. The fiscal note summary shall 

contain no more than fifty words, excluding articles, 

which shall summarize the fiscal note in language 

neither argumentative nor likely to create prejudice 

either for or against the proposed measure. 

RSMo. § 116.175. 

49. Respondent Bailey does not have discretion to do anything other 

than approve the fiscal note summaries prepared by the Auditor for the 

initiatives because it is in the correct form and has the required legal 

content in that the fiscal note summary: (a) states the initiatives’ 

estimated cost of savings to government entities, (b) contains no more 

than fifty words, excluding articles, and (c) uses language that is 

neither argumentative nor likely to create prejudice for or against the 

initiatives. 



50. Respondent Bailey has withheld his approval because 

Respondent Fitzpatrick has refused to include assertions as to the cost 

of the initiatives advanced by opponents that he has determined to be 

inaccurate.  

51. Respondent Fitzpatrick is the elected Auditor and, thus,    

vested with the Constitutional duty to “make all . . . audits and 

investigations required by law.” Mo. Const. Art. 4, § 13.   

52. Respondent Bailey is not the Auditor, has no expertise in matters 

of accounting or auditing, and lacks any authority to conduct audits 

and investigations that may be required by law. 

53. Respondent Bailey’s rejection of the fiscal note summary is 

inconsistent with the standard of the government accounting standards 

board, which is understandable because government accounting is not a 

part of Respondent Bailey’s job. 

54. Assuming, arguendo, Respondent Bailey had discretion to reject 

the fiscal note summary and remand it to the Auditor, he has no 

statutory authority to continue to withhold approval after the Auditor 

responded to his concerns. 

55. Interpreting RSMo. § 116.175.4 and .5 to permit Respondent 

Bailey to indefinitely withhold approval of the fiscal note summary—as 



he has as to these initiatives—interferes with the right of initiative by 

delaying and, eventually, defeating the right. 

56. The statutory scheme provides Petitioner no recourse. 

57. If required to perform his ministerial duty and approve the legal 

content and form of the fiscal note summary, Respondent Bailey is not 

without recourse to challenge a fiscal note summary with which he 

disagrees. Like any citizen, Respondent Bailey remains at liberty to 

challenge the substantive comment of the summary by initiating an 

action pursuant to RSMo.§ 116.190.    

WHEREFORE Petitioner prays this Court: 

A. Issue a writ of mandamus directing Respondent Bailey to 

approve the fiscal note summary for the initiatives as to legal 

content and form within twenty-four hours and immediately 

deliver notice of said approval to Respondent Ashcroft; 

B. In the alternative, enter declaratory judgment that 

Respondent Bailey has a ministerial duty to approve the fiscal 

note summary for the initiative as to legal content and form 

and corresponding injunctive relief requiring him to do so 

within twenty-four hours and immediately deliver notice of 

said approval to Respondent Ashcroft; or 



C. Afford Petitioner such other or further relief to which she is 

entitled. 

COUNT II 
Mandamus or Declaratory Judgment  

Against Respondents Ashcroft and Fitzpatrick 
 

58. By reference, Petition incorporates here all previous allegations 

and exhibits. 

59. The statutory scheme provides the Attorney General no further 

role in the ballot title certification process after he remands a fiscal 

note summary to the Auditor. 

60.  After consideration of the Attorney General’s comments in 

remanding a fiscal note summary, the statutory scheme as a whole and 

construed in a manner that allows it to operate constitutionality 

requires that the Auditor should send his newly approved fiscal note 

summary to the Secretary of State, who in turn has a ministerial duty 

to include the fiscal note summary as part of the certified ballot title. 

WHEREFORE Petitioner prays this Court: 

A. Issue a writ of mandamus directing Respondent Fitzpatrick to 

within twenty-four hours deliver to Respondent Ashcroft the 

fiscal note summary for the initiatives as written after 

consideration of Attorney General’s comments and requiring 

Respondent Ashcroft to certify a ballot title for each of the 



initiatives that includes the fiscal note summary approved by 

the Auditor upon remand from the Attorney General within 

twenty-four hours of receipt of the fiscal note summary; 

B. In the alternative, enter declaratory judgment that 

Respondent Fitzpatrick has a ministerial duty to deliver to the 

Secretary of State the fiscal note summary for each initiative 

that he has approved on remand after consideration of the 

Attorney General’s comments and Respondent Ashcroft has a 

ministerial duty to certify a ballot title for each initiative that 

includes the fiscal note summary for the initiative and 

corresponding injunctive relief directing Respondent 

Fitzpatrick to deliver to Respondent Ashcroft within twenty-

four hours the fiscal note summary for the initiatives as 

written after consideration of Attorney General’s comments 

and requiring Respondent Ashcroft to certify a ballot title for 

each of the initiatives that includes the fiscal note summary 

approved by the Auditor upon remand from the Attorney 

General within twenty-four hours of receipt of the fiscal note 

summary. 

C. Afford Petitioner such other or further relief to which she is 

entitled. 



COUNT III 
Declaratory Judgment Against All Respondents 

 
61. By reference, Petition incorporates here all previous allegations 

and exhibits. 

62. The constitutional right to initiative does not contemplate a 

ballot title. 

63. “Statutes that place impediments on the initiative power that are 

inconsistent with the reservation found in the language of the 

constitution will be declared unconstitutional.” Missourians to Protect 

the Initiative Process v. Blunt, 799 S.W.2d 824, 827 (Mo. banc 1990). 

64. The statutory scheme described herein providing for the creation 

of a ballot title to appear on the ballot in the place of the text of the 

initiative places an impediment of the initiative power that is 

inconsistent with the power reserved in that it permits partisans to 

delay indefinitely the gathering of signatures that would permit an 

initiative to qualify for consideration. 

WHEREFORE Petitioner prays this Court: 

A.  Enter declaratory judgment that any or all of the following 

statutes, in whole or in part, are unconstitutional on their face 

or as applied to Petitioner: RSMo. §§  116.040, 116.050, 

116.175, 116.180, 116.190, 116.332, and 116.334. 



B. Enter corresponding injunctive requiring Respondent Ashcroft 

to count as valid signatures on initiative petitions that do not 

contain all or any portion of a ballot title so long as the full 

text of the initiative is attached to the signature page and to 

cause the full text of any initiative for which sufficient 

signatures are submitted to be printed on ballots in place of 

the ballot title; and  

C. Afford Petitioner such other or further relief to which she is 

entitled. 

      Respectfully submitted, 

      /s/ Anthony E. Rothert  
      Anthony E. Rothert, #44827 
      Tori Schafer, #74359 
      American Civil Liberties Union 
       of Missouri 
      906 Olive Street 
      Suite 1130 
      St. Louis, Missouri 63103 
      (618) 531-4184 
      arothert@aclu-mo.org 
      tschafer@aclu-mo.org    
  



Verification

I have reviewed each of the allegations in the foregoing verified petition

and attest that based on my personal knowledge the allegations are true and

correct to the best of my knowledge and belief.

Cuett forta
i

Sworn and subscribed to me on May 4, 2023 , by Anthony E. Rothert.

Cain
BhayNotary Public

ERIC B CRONY
OFFICIAL SEALNOTARY

PUBLIC Notary Public - State of Illinois
STATE OF

My Commission Expires
February23, 2027

ILLINOIS
UNDP



March 29, 2023 

The Honorable Andrew Bailey 
Attorney General 
Supreme Court Building 
Jefferson City, MO 65101 

Dear Attorney General Bailey: 

SCOTT FITZPATRICK 
MISSOURI STATE AUDITOR

RECEIVED 

MAR 2 9 2023 

MISSOURI 

ATTORNEY GENERAL 

Our office received initiative petition 24-077 on March 9, 2023. Pursuant to§ 116.175, RSMo, we 
are forwarding the following fiscal note summary for your review and approval as to legal content 
and form: 

State governmental entities estimate no costs or savings, but unknown impact. Local 
governmental entities estimate costs of at least $51,000 annually in reduced tax revenues. 
Opponents estimate a potentially significant loss to state revenue. 

A copy of the fiscal note for the initiative petition is also attached. Thank you for your immediate 
attention to this matter. Your office should return the approved fiscal note summary to our office 
within l O days, pursuant to § 116.175.4, RSMo. If you have any questions or comments, please 
contact me at (573) 751-4213. 

Sincerely, 

..

��

Ted Fugitt, CPA, CGAP 
Assistant Director of Audits 

Enclosures 

P.O. Box 869 • Jefferson City, MO 65102 • (573) 751-4213 • FAX (573) 751-7984

Ex. A



Ex B











Scace Capicol 

201 W. Capicol Avenue 

Jdl�rson Ciry, MO 6510 I 

The Honorable Andrew Bailey 
Attorney General of Missouri 
Supreme Court Building 
Jefferson City, MO 6510 I 

SCOTT FITZPATRICK 
M,ssouru STATE AumToR 

April 21, 2023 

Re: Attorney General Opinion No. 206-2023 

Dear Attorney General Bailey, 

(573) 75 I -4213

www.audiror.mo.gov 

RECEiVED 

APR 21 2023 

MISSOURI 

ATTORNEY GENERAL 

The State Audit.or's Office is in receipt. or Opinion Letter No. 206-2023 in which you allege 

the (i�cal note and li:scal note summary for JP 2024-077 did not satisfy the requirements of section 

L 16.175, RSMo, and were therefore returned for revision. 

The fiscal note and fiscal note summary shall slate the measure's estimated cost or 
savings, if any, 10 slate or local governmental entities. The jiscal note summa,y 
shall contain no more than.fifty words. excluding articles, which shall summarize 
the fiscal note in language neither argumentative nor likely lo create prejudice 
either.for or against the proposed measure. 

Section 116.175.3, RSMo. The fiscal note and fiscal note summary for IP 2024-077 contain 

estimated costs to state and local governmental entities and the fiscal note summary further states 

potential significant costs are anticipated by opponents. The fiscal note summary contains 33 

words (excluding one article) and summarizes the fiscal note in language neither argumentative 

nor likely to create prejudice either for or against the ballot initiative. The fiscal note therefore 

does contain language that advises Missourians of the estimated financial impact IP 2024-077 

would have on the State of Missouri and its state and local governmental operations, and it 

complies with all statutory requirements contained in chapter 116. 

In preparing the fiscal note and fiscal note summary, the State Auditor's Office followed 

the procedure which has remained substantially the same and been used in drafting all fiscal notes 

and fiscal note summaries for at least the last decade, during which Auditors of both major political 

Ex. C















Ex. D



ATTORNEY GENERAL OF MISSOURI 

ANDREW BAILEY 

May 1, 2023 
RECEIVED 

MAY O 2 2023 

The Honorable Scott Fitzpatrick 
Missouri State Auditor 

ST�.TE AUDITORS OFFICE 

State Capitol, Room 229 
Jefferson City, MO 65101 

Dear Auditor Fitzpatrick: 

This office received your letters of April 21, 2023 resubmitting fiscal notes and 
fiscal note summaries prepared under § 116.175, RSMo, for initiative petitions 
submitted by Anna Fitz-James, 2024-077 through 2024-087. The fiscal note 
summary that you submitted for all eleven initiative petitions reads in its entirety as 
follows: 

State governmental entities estimate no costs or savings, 
but unknown impact. Local governmental entities estimate 
costs of at least $51,000 annually in reduced tax revenues. 
Opponents estimate a potentially significant loss to state 
revenue. 

On April 10, 2023, this office previously rejected these fiscal notes and fiscal 
note summaries that you submitted for this meastU·e, which we "returned to the 
auditor for revision." § 116.175.5, RSMo. Oux previous letter explained the reasons 
for our rejection. Your resubmitted fiscal notes and fiscal note summaries have not 
changed. Oux office thus concludes that we have fulfilled our response obligations 
under§ 116.175, RSIVIo for initiative petitions 2024-077 through 2024-087. 

?urs, 

,1,. I DJ3,EWBA EY 
AttGfney- General 

13rond""Y lluihlin� 

P.O. Dox 899 

Jefferson City. MO 65102 

Phone: (573) 751-3321 

Fn.: (573) 751-0774 

\\ w,,.ago.mo.gov 

Ex. E
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